
FULL COURT PRESS

MASLANKA’S

TEXAS FIELD GUIDE TO 
EMPLOYMENT LAW
FLSA, FMLA, ADA, Texas Labor Code

MICHAEL P. MASLANKA



MASLANKA’S

Texas Field Guide to 
Employment Law

FLSA, FMLA, ADA, TEXAS LABOR CODE





MASLANKA’S

Texas Field Guide to 
Employment Law

FLSA, FMLA, ADA, TEXAS LABOR CODE

MICHAEL P. MASLANKA

COURT
PRESS

FULL®



Copyright © 2021 Full Court Press, an imprint of Fastcase, Inc.

All rights reserved.

No part of this book may be reproduced in any form—by microfilm, xerography, 
or otherwise—or incorporated into any information retrieval system without the 
written permission of the copyright owner. For customer support, please contact 
Fastcase, Inc., 711 D St. NW, Suite 200, Washington, D.C. 20004, 202.999.4777 
(phone), 202.521.3462 (fax), or email customer service at support@fastcase.com.

A Full Court Press, Fastcase, Inc., Publication.

Printed and bound in the United States of America.

10 9 8 7 6 5 4 3 2 1

ISBN (print): 978-1-949884-49-4



This book is dedicated to my memories of three of my mentors,  
Louis V. Baldovin Jr., Dwain Erwin, and Davie Ellis.  

And to the students of UNT Dallas College of Law,  
who have mentored me  

as much as I may have mentored them.





Summary of Contents

Contents	 ix
About This Book	 xliii
Acknowledgments	 xlv
About the Author	 xlvii

Chapter 1: The Family and Medical Leave Act	 1
Chapter 2: The Fair Labor Standards Act	 281
Chapter 3: The Americans With Disabilities Act (ADA)	 481
Chapter 4: Texas Commission on Human Rights	 615
Chapter 5: Texas Labor Code: Texas Unemployment Compensation Act	 693
Chapter 6: Texas Labor Code: Payment of Wages	 705
Chapter 7: Texas Government Code	 731
Chapter 8: Texas Administrative Code	 743
Chapter 9: Texas Noncompetes: Drafting Considerations	 773
Chapter 10: Texas Noncompetes: Litigation Considerations	 791

Table of Cases	 835

vii





Contents

About This Book	 xliii
Acknowledgments	 xlv
About the Author	 xlvii

Chapter 1	 The Family and Medical Leave Act	 1

1-1	 29 CFR § 825.100. The Family and Medical Leave Act	 1
1-1:1	 Commentary	 2

1-1:1.1	 Cases Finding No Preemption	 2
1-1:1.2	 Cases Supporting Preemption	 3

1-2	 29 CFR § 825.101. Purpose of the Act	 4
1-2:1	 Commentary	 5

1-3	 29 CFR § 825.102. [Reserved]	 5
1-4	 29 CFR § 825.103. [Reserved]	 5
1-5	 29 CFR § 825.104. Covered Employer	 5

1-5:1	 Commentary	 6
1-5:1.1	 The “Integrated Employer” Test Often Referred  

to as the “Single Employer” Test	 7
1-5:1.2	 Practice Pointer: Rule 12(b)(6) Motion	 12

1-6	 29 CFR § 825.105. Counting Employees for Determining Coverage	 15
1-6:1	 Commentary	 16

1-6:1.1	 Extraterritorial Application to the FMLA	 16
1-6:1.2	 Independent Contractors	 18
1-6:1.3	 Counting Day Laborers and Routine Temporary 

Employees	 18
1-7	 29 CFR § 825.106. Joint Employer Coverage	 19

1-7:1	 Commentary	 21
1-7:1.1	 Joint Employer Status	 21
1-7:1.1a	 The Role of a “Professional Employer  

Organization” (PEO)	 23
1-7:1.2	 Practice Pointer: Using Temporary Services	 25

1-8	 29 CFR § 825.107. Successor-in-Interest Coverage	 26
1-8:1	 Commentary	 27

ix



1-8:1.1	 Successor Employers Must Honor FMLA  
Obligations of Predecessor	 27

1-8:1.2	 Practice Pointer: Filing for Summary Judgment	 29
1-9	 29 CFR § 825.108. Public Agency Coverage	 29

1-9:1	 Commentary	 30
1-9:1.1	 Court Holds Sovereign Immunity Bars Suits  

Against States Under the Self-Care Provision	 31
1-10	 29 CFR § 825.109. Federal Agency Coverage	 33

1-10:1	 Commentary 	 33
1-11	 29 CFR § 825.110. Eligible Employee	 33

1-11:1	 Overview	 35
1-11:1.1	 Commentary	 36
1-11:1.2	 A “Covered” Employee Versus an “Eligible”  

Employee	 36
1-11:1.3	 1,250-Hour Eligibility Test	 37
1-11:1.4	 Practice Pointer: The Numerosity Requirement	 39
1-11:1.5	 Practice Pointer: How to Determine if an  

Employee Worked 1,250 Hours in the  
Twelve‑Month Period	 42

1-11:1.6	 Equitable Estoppel	 44
1-11:1.7	 Employer Mistake	 47

1-12	 29 CFR § 825.111. Determining Whether 50 Employees Are  
Employed Within 75 Miles	 49
1-12:1	 Commentary	 50

1-12:1.1	 The 50/75 Formula	 50
1-12:1.2	 Practice Pointer: Sample Deposition Questions	 52

1-13	 29 CFR § 825.112. Qualifying Reasons for Leave, General Rule	 53
1-13:1	 Commentary	 53

1-13:1.1	 Negative Certification	 53
1-14	 29 CFR § 825.113. Serious Health Condition	 54

1-14:1	 Commentary	 55
1-14:1.1	 What Constitutes a Serious Health Condition?	 55
1-14:1.2	 What Constitutes an “Overnight Stay”	 58
1-14:1.3	 Practice Pointer: Mental Illness	 59

1-15	 29 CFR § 825.114. Inpatient Care	 59
1-15:1	 Commentary	 59

1-16	 29 CFR § 825.115. Continuing Treatment	 60
1-16:1	 Commentary	 61

1-16:1.1	 Continuing Treatment	 61
1-16:1.2	 Periodic Visits for Treatment	 62

x  CONTENTS



1-16:1.3	 A Regime of Continuing Treatment	 64
1-16:1.4	 Practice Pointer: Intermittent Leave Checklist	 68

1-20:1	 Commentary	 70
1-20:1.1	 Absence for Substance Abuse	 70
1-20:1.2	 Practice Pointer: Leave for Substance Abuse	 71

1-21	 29 CFR § 825.120. Leave for Pregnancy or Birth	 72
1-21:1	 Commentary	 73

1-21:1.1	 Incapacity Due to Pregnancy and Prenatal Care	 74
1-22	 29 CFR § 825.121. Leave for Adoption or Foster Care	 75

1-22:1	 Commentary	 77
1-22:1.1	 Bonding Versus Care	 77

1-23	 29 CFR § 825.122. Definitions of Spouse, Parent, Son or Daughter,  
Next of Kin of a Covered Service Member, Adoption, Foster Care,  
Son or Daughter on Active Duty or Call to Active Duty Status,  
Son or Daughter of a Covered Service Member, and Parent of a  
Covered Service Member	 77
1-23:1	 Commentary	 79

1-23:1.1	 Caring for an Adult Child	 79
1-23:1.2	 In Loco Parentis	 79

1-24	 29 CFR § 825.123. Unable to Perform the Functions of the Position	 80
1-24:1	 Commentary	 80

1-24:1.1	 Modified or Light-Duty Work	 80
1-24:1.2	 Employee Becomes “Unqualified”	 81
1-24:1.3	 Practice Pointer	 82

1-25	 29 CFR § 825.124. Needed to Care for a Family Member or  
Covered Service Member	 82
1-25:1	 Commentary	 82

1-25:1.1	 “To Care For” Leave	 82
1-25:1.2	 Definition of “Care”	 84
1-25:1.3	 Practice Pointer: “Care”	 85

1-26	 29 CFR § 825.125. Definition of Health Care Provider	 88
1-26:1	 Commentary	 89

1-26:1.1	 Physician Assistants (PAs)	 89
1-26:1.2	 Chiropractors	 89
1-26:1.3	 Practice Pointer: Physician Qualifications	 90

1-27	 29 CFR § 825.126. Leave Because of a Qualifying Exigency	 90
1-27:1	 Commentary	 93

1-27:1.1	 Covered Active Duty	 93
1-27:1.2	 A Qualifying Exigency	 94

CONTENTS  xi



1-28	 29 CFR § 825.127. Leave to Care for a Covered Service Member  
With a Serious Injury or Illness (Military Caregiver Leave)	 95
1-28:1	 Commentary	 98

1-28:1.1	 Expanded Definition of Covered Veteran	 98
1-29	 29 CFR § 825.200. Amount of Leave	 101

1-29:1	 Commentary	 103
1-29:1.1	 What Constitutes a 12-Month Period	 103
1-29:1.2	 Practice Pointer: Properly Characterizing  

FMLA Leave	 104
1-30	 29 CFR § 825.201. Leave to Care for a Parent	 104
1-31	 29 CFR § 825.202. Intermittent Leave or Reduced Leave Schedule	 105

1-31:1	 Commentary	 106
1-31:1.1	 Overview	 106
1-31:1.2	 Intermittent Leave	 106
1-31:1.3	 Intermittent Leave While at Work	 107
1-31:1.4	 Note	 109
1-31:1.5	 Medical Certification	 109

1-32	 29 CFR § 825.203. Scheduling of Intermittent or Reduced Schedule  
Leave	 110
1-32:1	 Commentary	 110

1-32:1.1	 Continuous Versus Intermittent FMLA Leave	 110
1-32:1.2	 Recertification	 111
1-32:1.3	 Honest Belief Rule	 112
1-32:1.4	 Practice Pointer: Ten Tips to Managing  

Intermittent Leave	 113
1-33	 29 CFR § 825.204. Transfer of an Employee to an Alternative  

Position During Intermittent Leave or Reduced Schedule Leave	 115
1-33:1	 Commentary	 116

1-33:1.1	 Foreseeability of Intermittent Leave	 116
1-34	 29 CFR § 825.205. Increments of FMLA Leave for Intermittent  

or Reduced Schedule Leave	 116
1-34:1	 Commentary	 119

1-34:1.1	 Counting Incremental Leave	 119
1-34:1.2	 FMLA and Required Overtime	 120

1-35	 29 CFR § 825.206. Interaction With the FLSA	 120
1-35:1	 Commentary	 121

1-36	 29 CFR § 825.207. Substitution of Paid Leave	 122
1-36:1	 Commentary	 123

1-36:1.1	 Substitution of Paid Leave for FMLA Leave	 123
1-37	 29 CFR § 825.208. [Reserved]	 124
1-38	 29 CFR § 825.209. Maintenance of Employee Benefits	 124

xii  CONTENTS



1-39	 29 CFR § 825.210. Employee Payment of Group Health Benefit  
Premiums	 126
1-39:1	 Commentary	 127

1-39:1.1	 Maintenance of Insurance Premiums	 127
1-40	 29 CFR § 825.211. Maintenance of Benefits Under Multi-Employer  

Health Plans	 127
1-41	 29 CFR § 825.212. Employee Failure to Pay Health Plans Premium  

Payments	 128
1-41:1	 Commentary	 128

1-41:1.1	 Restoration/Reinstatement of Health Insurance	 128
1-41:1.2	 Practice Pointer: Paying Employee Share of  

Premiums	 129
1-42	 29 CFR § 825.213. Employer Recovery of Benefit Costs	 129

1-42:1	 Commentary	 131
1-42:1.1	 Recoupment of Employer Paid Premiums	 131
1-42:1.2	 Practice Pointer: Using Accrued Vacation Pay  

or Paid Leave to Recoup Unpaid Insurance  
Premiums	 132

1-43	 29 CFR § 825.214. Employee Right to Reinstatement	 132
1-43:1	 Commentary	 132

1-43:1.1	 “Under an Entitlement” or “Under an  
Interference” Theories	 132

1-43:1.2	 Right of Reinstatement	 133
1-43:1.3	 Right to Reinstatement Is Not Absolute	 134
1-43:1.4	 Practice Pointer: Stop-Gap Employee	 135

1-44	 29 CFR § 825.215. Equivalent Position	 135
1-44:1	 Commentary	 137

1-44:1.1	 No Absolute Right to Restoration	 137
1-44:1.2	 FMLA and Goal-Based Awards	 139
1-44:1.3	 Equivalence in Restoration	 139
1-44:1.4	 Claims for Interference Versus Claims for  

Retaliation	 141
1-44:1.5	 Practice Pointer: Disparate Treatment of  

Employee Leave	 143
1-45	 29 CFR § 825.216. Limitations on an Employee’s Right to  

Reinstatement	 143
1-45:1	 Commentary	 144

1-45:1.1	 Denying Reinstatement	 144
1-45:1.2	 Practice Pointer: The Courts and Failure to  

Reinstate	 145
1-45:1.3	 Practice Pointer: Failure to Reinstate Defense	 146

1-46	 29 CFR § 825.217. Key Employee, General Rule	 148

CONTENTS  xiii



1-47	 29 CFR § 825.218. Substantial and Grievous Economic Injury	 148
1-48	 29 CFR § 825.219. Rights of a Key Employee	 149

1-48:1	 Commentary	 150
1-48:1.1	 Economic Injury Associated With Employee  

Restoration	 150
1-49	 29 CFR § 825.220. Protection for Employees Who Request Leave or 

Otherwise Assert FMLA Rights	 151
1-49:1	 Commentary	 156

1-49:1.1	 Interference Claim Versus Retaliation Claim	 156
1-49:1.2	 A “Discouragement” Claim	 158
1-49:1.3	 “Entitlement” Claims	 160
1-49:1.4	 Practice Pointer: Affirmative Defense to an  

Interference Claim	 163
1-49:1.5	 The “Honest Belief” Rule	 164
1-49:1.6	 Practice Pointer: Summary Judgment and an 

Interference Claim	 170
1-49:1.7	 Practice Pointer: “Proscriptive” Versus  

“Prescriptive” Duality	 171
1-49:1.8	 “Mixed Motives” Cases	 173
1-49:1.9	 A Right the Employee Possesses (Adverse  

Employment Action) Versus a Privilege of  
Employment (Not an Adverse Employment  
Action)	 174

1-49:1.10	 Practice Pointer: Terminating an Employee  
Under an Absence Control Policy	 179

1-49:1.11	 Practice Pointer: Characterizing and Totaling  
FMLA Leave	 183

1-49:1.12	 Conclusion	 186
1-50	 29 CFR § 825.300—Regulation. Employer Notice Requirements	 186

1-50:1	 Commentary	 190
1-50:1.1	 Types of Employer Notices	 190
1-50:1.2	 Employee Notification	 191
1-50:1.3	 Legal Effect of Failing to Provide Notice	 192

1-51	 29 CFR § 825.301. Designation of FMLA Leave	 193
1-51:1	 Commentary	 195

1-51:1.1	 Retroactive Designation of FMLA Leave  
by Employer	 195

1-52	 29 CFR § 825.302—Regulation. Employee Notice Requirements for 
Foreseeable FMLA Leave	 197
1-52:1	 Commentary	 200

1-52:1.1	 Thirty-Days’ Notice Requirement and  
Foreseeable Leave	 200

xiv  CONTENTS



1-52:2	 Unusual Circumstances	 201
1-53	 29 CFR § 825.303. Employee Notice Requirements for  

Unforeseeable FMLA Leave	 201
1-53:1	 Commentary	 202

1-53:1.1	 Specific Notice Triggers Employer’s Obligations	 202
1-53:1.2	 Employee Not Required to Expressly Invoke  

the FMLA	 205
1-53:1.3	 Adequacy of Notice Is a Matter of Fact Not Law	 206
1-53:1.4	 Employer’s and Constructive Notice	 208
1-53:1.5	 An Employee’s Conduct at Work Might Be  

Sufficient to Put the Employer on Notice	 209
1-53:1.6	 “Low Threshold” for Employee’s Obligations  

Notice	 211
1-53:1.7	 Practice Pointer: No Claim for Interference or  

Retaliation Where No Notice of Intent to Take  
FMLA Leave	 214

1-54	 29 CFR § 825.304. Employee Failure to Provide Notice	 214
1-54:1	 Commentary	 215

1-54:1.1	 Employer May Penalize Employees Who Fail  
to Provide Notice of Leave in a Timely Manner	 215

1-55	 29 CFR § 825.305. Certification, General Rule	 215
1-55:1	 Commentary	 217

1-55:1.1	 Medical Certification Requirements	 217
1-55:1.2	 Harsh Result in Urban Case	 217
1-55:1.3	 Regulations Adopt Urban	 218
1-55:1.4	 A Switch From Intermittent to Continuous  

Leave or Continuous Leave to Intermittent  
Leave May Require Recertification	 220

1-55:1.5	 Practice Pointer: Tips for Managing the  
Certification Process	 221

1-56	 29 CFR § 825.306. Content of Medical Certification for Leave  
Taken Because of an Employee’s Own Serious Health Condition  
or the Serious Health Condition of a Family Member	 223
1-56:1	 Commentary	 224

1-56:1.1	 Regulations Allow for Disclosure of Medical  
Diagnosis	 224

1-56:1.2	 Practice Pointer: Requesting a Medical Release	 225
1-57	 29 CFR § 825.307. Authentication and Clarification of Medical  

Certification for Leave Taken—Because of an Employee’s Own  
Serious Health Condition or the Serious Health Condition of a  
Family Member; Second and Third Opinions	 226
1-57:1	 Commentary	 227

CONTENTS  xv



1-57:1.1	 Confirming Authenticity of Certification	 227
1-58 	 29 CFR § 825.308. Recertifications for Leave Taken Because of an 

Employee’s Own Serious Health Condition or the Serious Health  
Condition of a Family Member	 228
1-58:1	 Commentary	 229

1-58:1.1	 Employer Request for Recertification	 230
1-59 	 29 CFR § 825.309. Certification for Leave Taken Because of a  

Qualifying Exigency	 231
1-59:1	 Commentary	 232

1-59:1.1	 Certification and Exigency Leave	 232
1-60	 29 CFR § 825.310. Certification for Leave Taken to Care for a  

Covered Servicemember (Military Caregiver Leave)	 233
1-60:1	 Commentary	 237

1-60:1.1	 Expansion of Health Care Providers Authorized  
to Complete a Certification	 237

1-61	 29 CFR § 825.311. Intent to Return to Work	 238
1-61:1	 Commentary	 238

1-61:1.1	 Giving an Update or Seeking to Return to Work	 238
1-62	 29 CFR § 825.312. Fitness-for-Duty Certification	 239

1-62:1	 Commentary	 241
1-62:1.1	 Employer Mandated Fitness-for-Duty  

Certification	 241
1-62:1.2	 Intermittent Leave and Fitness-for-Duty  

Certification	 242
1-62:1.3	 Fitness-for-Duty Certification After Each  

Instance of Intermittent or Reduced-Leave  
Schedule Is Prohibited	 242

1-62:1.4	 Requirement Employers Will Notify the  
Employee, at the Outset of Leave, of the  
Need for Fitness for Certification	 244

1-63 	 29 CFR § 825.313. Failure to Provide Certification	 245
1-63:1	 Commentary	 246

1-64	 29 CFR § 825.400. Enforcement, General Rules	 247
1-64:1	 Commentary	 247

1-64:1.1	 Does Filing a Complaint Operate as an  
Election of Remedies, Precluding an  
Employee From Filing Suit?	 247

1-64:1.2	 Lost Compensation Damages Impose a  
Doubling of Any Amount Due	 248

1-64:1.3	 Trial Issues	 249
1-64:1.4	 Damages for Emotional Distress Are Unavailable	 249

xvi  CONTENTS



1-65	 29 CFR § 825.401. Filing a Complaint With the Federal Government	 250
1-65:1	 Commentary	 250

1-66	 29 CFR § 825.402. Violations of the Posting Requirement	 251
1-66:1	 Commentary	 251

1-67	 29 CFR § 825.403. Appealing the Assessment of a Penalty for Willful 
Violation of the Posting Requirement	 251

1-68	 29 CFR § 825.404. Consequences for an Employer When Not  
Paying the Penalty Assessment After a Final Order Is Issued	 251

1-69	 29 CFR § 825.500. Recordkeeping Requirements	 251
1-69:1	 Commentary	 253

1-69:1.1	 Employer Use of FMLA Records	 253
1-70	 29 CFR § 825.600. Special Rules for School Employees, Definitions	 254
1-71	 29 CFR § 825.601. Special Rules for School Employees, Limitations  

on Intermittent Leave	 255
1-72	 29 CFR § 825.602. Special Rules for School Employees, Limitations  

on Leave Near the End of an Academic Term	 256
1-73	 29 CFR § 825.603. Special Rules for School Employees, Duration  

of FMLA Leave	 257
1-74	 29 CFR § 825.604. Special Rules for School Employees, Restoration  

to “An Equivalent Position”	 257
1-75	 29 CFR § 825.700. Interaction With Employer’s Policies	 257

1-75:1	 Commentary	 258
1-76	 29 CFR § 825.701. Interaction With State Laws	 258

1-76:1	 Commentary	 259
1-77	 29 CFR § 825.702. Interaction With Federal and State  

Anti-Discrimination Laws	 259
1-77:1	 Commentary	 262

1-77:1.1	 Interaction of FMLA and the ADA 	 262
1-77:1.2	 Interaction of FMLA and GINA	 264
1-77:1.3	 Special Rules for Airline Flight Crew  

Employees, General	 266
1-77:1.4	 Punitive/Emotional Distress Damages	 267
1-77:1.5	 Liquidated Damages	 267
1-77:1.6	 The Exacerbation Theory	 270
1-77:1.7	 Back Pay	 271
1-77:1.8	 Front Pay	 272
1-77:1.9	 Reinstatement	 273
1-77:1.10	 Causation as to Damages	 273
1-77:1.11	 Prejudgment Interest	 274
1-77:1.12	 Attorneys’ Fees	 275

CONTENTS  xvii



1-77:1.13	 Miscellaneous Damages	 275
1-77:1.14	 Tax Gross	 276
1-77:1.15	 Statute of Limitations	 276

1-78	 29 CFR § 825.801. Special Rules for Airline Flight Crew Employees,  
Hours of Service Requirement	 278

1-79	 29 CFR § 825.802. Special Rules for Airline Flight Crew Employees, 
Calculation of Leave	 278

1-80	 29 CFR § 825.803. Special Rules for Airline Flight Crew Employees, 
Recordkeeping Requirements	 279

Chapter 2	 The Fair Labor Standards Act	 281

2-1	 29 CFR § 541.0. Introductory Statement	 281
2-1:1	 Commentary	 281

2-1:1.1	 Judicial Deference to Regulations	 281
2-1:1.2	 Judicial Deference to Opinion Letters Issued  

by DOL and Field Operations Handbook	 282
2-1:1.3	 FLSA Does Not Preclude State From Enacting  

More Favorable Laws	 283
2-1:1.4	 Defenses to FSLA Suits 	 283
2-1:1.5	 Undocumented Workers and the FLSA	 291
2-1:1.6	 Employees or Independent Contractors	 292
2-1:1.7	 Individual Liability	 302
2-1:1.8	 Investigation Settlement as a Bar to Suit	 304
2-1:1.9	 Positions Not FLSA Covered	 304
2-1:1.10	 Are State Law Claims Preempted by the FLSA?	 305
2-1:1.11	 Employer Policies and the FLSA	 308
2-1:1.12	 The Effect of Reclassification	 309

2-2	 29 CFR § 541.1. Terms Used in regulations	 309
2-3	 29 CFR § 541.2. Job Titles Insufficient	 310

2-3:1	 Commentary	 310
2-3:1.1	 Job Title Does Not Control Exempt Status 	 310
2-3:1.2	 Job Descriptions and Reviews to Establish  

Exempt Status 	 311
2-3:1.3	 Practice Pointer: Proving Exempt Status	 312

2-4	 29 CFR § 541.3. Scope of the Section 13(a)(1) Exemptions	 313
2-4:1	 Commentary	 314

2-4:1.1	 The “Blue-Collar” Exclusion	 314
2-4:1.2	 Exempt Status of Emergency Personnel 	 315

2-5	 29 CFR § 541.4. Other Laws and Collective Bargaining Agreements	 315
2-5:1	 Commentary	 316

xviii  CONTENTS



2-5:1.1	 FLSA Claim May Be Subject to Mandatory  
Arbitration	 316

2-6	 29 CFR § 541.100. General Rule for Executive Employees	 316
2-6:1	 Commentary	 317

2-6:1.1	 Compensation and the Executive Exemption	 317
2-6:1.2	 Management as Primary Duty	 318

2-7	 29 CFR § 541.101. Business Owner	 319
2-7:1	 Commentary	 319

2-7:1.1	 Employee Ownership and the Executive  
Exemption Status	 319

2-8	 29 CFR § 541.102. Management	 320
2-8:1	 Commentary	 320

2-8:1.1	 Management as the “Primary Duty” of the  
Employee	 320
2-8:1.1a	 What Is the Relative Importance of 

Management Duties Compared to  
Other Duties?	 321

2-8:1.1b	 How Often Do Employees Make 
Discretionary Decisions?	 322

2-8:1.1c	 How Free Is the Employee From 
Supervision?	 322

2-8:1.1d	 How Great Is the Difference  
Between the Employee’s Salary  
and the Wages Paid to Employees  
Whom He Supervises?	 322

2-8:1.2	 Manager With Benefits	 325
2-9	 29 CFR § 541.103. Department or Subdivision	 326

2-9:1	 Commentary	 326
2-9:1.1	 Departments and Subdivisions	 326

2-10	 29 CFR § 541.104. Two or More Other Employees	 327
2-10:1	 Commentary	 327

2-10:1.1	 “80-Hour Rule”	 327
2-10:1.2	 Supervision of Independent Contractors and  

Volunteers	 329
2-11	 29 CFR § 541.105. Particular Weight	 329

2-11:1	 Commentary 	 329
2-11:1.1	 “Particular Weight” Is a Mandatory Element  

in Determining Exempt Status	 329
2-11:1.2	 Factors to Establish Given “Particular Weight”  

or Not 	 331
2-12	 29 CFR § 541.106. Concurrent Duties	 333

2-12:1	 Commentary	 334

CONTENTS  xix



2-12:1.1	 Performance of Both Exempt and Non-Exempt  
Duties and Qualifying for the Executive  
Exemption	 334

2-12:1.2	 Practice Pointer: Litigating “Exempt Duty”  
Claim	 335

2-13	 29 CFR § 541.200. General Rule for Administrative Employees	 336
2-13:1	 Commentary	 336

2-13:1.1	 Administrative Exemption a “Catchall”  
Exemption	 336
2-13:1.1a	 Administrative Exemption Is Only  

Available When Work Relates to  
General Business Operations	 337

2-14	 29 CFR § 541.201. Directly Related to Management or General  
Business Operations	 339
2-14:1	 Commentary	 340

2-14:1.1	 Duties Must Relate Directly to Management  
or General Business Operations	 340

2-15	 29 CFR § 541.202. Discretion and Independent Judgment	 343
2-15:1	 Commentary	 345

2-15:1.1	 Discretion and Independent Judgment Is  
Measured on Continuum	 345

2-15:1.2	 Practice Pointer: Determining Whether an  
Employee Qualifies for the Administrative  
Exemption	 347

2-16	 29 CFR § 541.203. Administrative Exemption Examples	 348
2-16:1	 Commentary	 350

2-16:1.1	 Cross-Functional Teams	 350
2-16:1.2	 Insurance Industry	 350
2-16:1.3	 Financial Industry	 351
2-16:1.4	 Administrative Assistants	 352
2-16:1.5	 Inspectors (Public Employer)	 352
2-16:1.6	 Sales and Marketing Positions in Determining  

Exempt Status	 353
2-16:1.7	 Logistics Businesses and the Exemption	 354

2-17	 29 CFR § 541.204. Educational Establishments	 355
2-17:1	 Commentary	 356

2-17:1.1	 Educational Institutions and the Administrative 
Exemption	 356

2-18	 29 CFR § 541.300. General Rule for Professional Employees	 358
2-18:1	 Commentary	 359

2-18:1.1	 The Professional Exemption	 359

xx  CONTENTS



2-19	 29 CFR § 541.301. Learned Professionals	 359
2-19:1	 Commentary	 362

2-19:1.1	 “Customarily Required”	 362
2-19:1.2	 Exemption Requires Employees Have  

Specialized Knowledge Acquired Through  
Instruction 	 363

2-20	 29 CFR § 541.302. Creative Professionals	 367
2-20:1	 Commentary	 368

2-20:1.1	 Creative Professionals Exemption	 368
2-20:1.2	 Practice Pointer: Creative Decisions 	 368

2-21	 29 CFR § 541.303. Teachers	 369
2-21:1	 Commentary	 369

2-22	 29 CFR § 541.304. Practice of Law and Medicine	 370
2-22:1	 Commentary	 370

2-23	 29 CFR § 541.400. General Rule for Computer Employees	 371
2-23:1	 Commentary	 372

2-23.1.1	 Exemption Is Driven by Job Duties, Not Job  
Titles	 372

2-23:1.2	 Practice Pointer: Application of the  
Administrative Exemption	 372

2-23:1.3	 Poor Performance of Exempt Duties  
Does Not Defeat Exempt Status	 373

2-23:1.4	 Limited Use of Administrative Exemption  
for Computer Consultants	 374

2-24	 29 CFR § 541.401. Computer Manufacture and Repair	 374
2-25	 29 CFR § 541.402. Executive and Administrative Computer  

Employees	 374
2-25:1	 Commentary	 375

2-26	 29 CFR § 541.500. General Rule for Outside Sales Employees	 375
2-26:1	 Commentary	 375

2-26:1.1	 “Primary Duty” Test	 375
2-26:1.2	 The Outside Sales Exemption	 376

2-27	 29 CFR § 541.501. Making Sales or Obtaining Orders	 377
2-27:1	 Commentary	 377

2-27:1.1	 Courts and the Outside Sales Exemption	 377
2-28	 29 CFR § 541.502. Away From Employer’s Place of Business	 378

2-28:1	 Commentary	 378
2-28:1.1	 “Home Base” and the Employee From  

Exemption	 379
2-28:1.2	 Qualifying for the Outside Sales Exemption	 380

CONTENTS  xxi



2-29	 29 CFR § 541.503. Promotion Work	 380
2-29:1	 Commentary	 381

2-29:1.1	 Promotion Work Not Eligible for the Outside  
Sales Exemption	 381

2-30	 29 CFR § 541.504. Drivers Who Sell	 382
2-30:1	 Commentary	 383

2-31	 29 CFR § 541.600. Amount of Salary Required	 383
2-31:1	 Commentary	 384

2-31:1.1	 Salary Basis Test	 384
2-32	 29 CFR § 541.601. Highly Compensated Employees	 385

2-32:1	 Commentary	 386
2-32:1.1	 Exempt Status and Highly Compensated  

Employees	 386
2-32:1.2	 Meeting the $100,000 Threshold	 386
2-32:1.3	 Manual and Non-Manual Work	 388

2-33	 29 CFR § 541.602. Salary Basis	 390
2-33:1	 Commentary	 391

2-33:1.1	 The Salary Basis Test	 391
2-33:1.2	 What Employers Are Allowed to Do	 392
2-33:1.3	 Deductions for Safety Violations and  

Disciplinary Suspensions	 394
2-33:1.4	 Disciplinary Suspensions	 394
2-33:1.5	 Practice Pointer: Deductions for Disciplinary  

Conduct	 394
2-33:1.6	 Plaintiffs’ Recourse	 395

2-34	 29 CFR § 541.603. Effect of Improper Deductions From Salary	 397
2-34:1	 Commentary	 398

2-34:1.1	 Pre-Revisions 	 398
2-34:1.2	 Post-Revisions 	 398
2-34:1.3	 Safe Harbor 	 398
2-34:1.4	 Practice Pointer: Forfeiting the Safe Harbor	 400
2-34:1.5	 Leave Banks	 401

2-35	 29 CFR § 541.604. Minimum Guarantee Plus Extras	 402
2-35:1	 Commentary	 403

2-35:1.1	 Overtime	 403
2-35:1.2	 Hourly Wage	 403
2-35:1.3	 Payment in Foreign Currency 	 403
2-35:1.4	 Payment Schedule	 403

2-36	 29 CFR § 541.605. Fee Basis	 404
2-36:1	 Commentary	 404

xxii  CONTENTS



2-36:1.1	 Fee Basis Versus Salary Basis	 404
2-37	 29 CFR § 541.606. Board, Lodging or Other Facilities	 404

2-37:1	 Commentary 	 405
2-37:1.1	 Salary Exclusion for Value of Other Facilities	 405

2-38	 29 CFR § 541.700. Primary Duty	 405
2-38:1	 Commentary	 406

2-38:1.1	 Defining Primary Duty	 406
2-38:1.2	 Practice Pointer	 406

2-39	 29 CFR § 541.701. Customarily and Regularly	 407
2-39:1	 Commentary	 407

2-40	 29 CFR § 541.702. Exempt and Nonexempt Work	 407
2-40:1	 Commentary	 407

2-41	 29 CFR § 541.703. Directly and Closely Related	 408
2-41:1	 Commentary	 409

2-41:1.1	 Nonexempt Physical Work	 409
2-42	 29 CFR § 541.704. Use of Manuals	 410

2-42:1	 Commentary	 410
2-42:1.1	 Use of Manuals and Exempt Status	 410

2-43	 29 CFR § 541.705. Trainees	 410
2-43:1	 Commentary	 411

2-43:1.1	 Management Trainees Are Non-Exempt 	 411
2-43:1.2	 Trainees May Not Be Employees for the  

Purposes of the FSLA	 411
2-43:1.3	 Student Interns	 412

2-44	 29 CFR § 541.706. Emergencies	 412
2-44:1	 Commentary	 413

2-44:1.1	 Preforming Nonexempt Work During an  
Emergency	 413

2-45	 29 CFR § 541.707. Occasional Tasks	 413
2-45:1	 Practice Pointer: Avoid Non-Exemption “Creep”	 414

2-46	 29 CFR § 541.708. Combinations Exemptions	 414
2-46:1	 Commentary	 414

2-46:1.1	 Tacking of Exemptions 	 414
2-47	 29 CFR § 541.709. Motion Picture–Producing Industry	 414

2-47:1	 Commentary	 414
2-47:1.1	 Salary Basis Does Not Apply to the Film Industry	 414

2-48	 29 CFR § 541.710. Employees of Public Agencies	 415
2-49	 29 U.S.C. § 215(a)(3). Retaliation	 415

2-49:1	 Commentary	 415
2-49:1.1	 Lawyers as Defendants 	 415

CONTENTS  xxiii



2-49:1.2	 Informal Versus Formal Complaints	 415
2-49:1.3	 Assertion of Protected Activity	 418
2-49:1.4	 Settlement Issues	 424
2-49:1.5	 What About Damages?	 425

2-49:1.5a	 Mental Anguish?	 425
2-49:1.5b	 Punitive Damages?	 426
2-49:1.5c	 Liquidated Damages?	 426

2-49:1.6	 Who Can Be Sued? 	 430
2-50	 29 CFR § 778.114. Fixed Salary for Fluctuating Hours	 431

2-50:1	 Commentary	 432
2-50:1.1	 The Fluctuating Work Week (FWW) Method  

of Overtime	 432
2-51	 29 C.F.R. § 779.314. “Goods” and “Services” Defined	 435
2-52	 29 C.F.R. § 779.315. Traditional Local Retail or Service  

Establishments	 436
2-52:1	 Commentary	 436

2-53	 29 C.F.R. § 779.318. Characteristics and Examples of Retail or  
Service Establishments	 436

2-54	 29 C.F.R. § 779.319. A Retail or Service Establishment Must Be  
Open to General Public	 437

2-55	 29 CFR § 779.411. Employee of a “Retail or Service Establishment”	 437
2-55:1	 Commentary	 437

2-55:1.1	 Qualifying as a Retail or Service Establishment	 437
2-55:1.2	 Excluded Industries	 439
2-55:1.3	 Four-Fold Criteria for Exemption	 440

2-56	 29 CFR § 779.413. Methods of Compensation of Retail Store  
Employees	 441
2-56:1	 Commentary	 442

2-56:1.1	 Commissioned Employee	 442
2-57	 29 CFR § 782.2. Requirements for Exemption in General	 443

2-57:1	 Commentary	 447
2-57:1.1	 Safe, Accountable, Flexible, Efficient  

Transportation Equity Act for Users (SAFETEA)	 447
2-57:1.2	 The Motor Carrier Act Exemption	 447
2-57:1.3	 Applicability of the Exemption	 448

2-58	 29 CFR § 782.3. Drivers	 449
2-58:1	 Commentary	 450

2-58:1.1	 Definition of Driver Is Expansive	 450
2-58:1.2	 Limits on Definition	 451

2-59	 29 CFR § 782.4. Drivers’ Helpers	 451
2-59:1	 Commentary	 452

xxiv  CONTENTS



2-60	 29 CFR § 782.5. Loaders	 453
2-60:1	 Commentary	 455

2-60:1.1	 Duties Involving Safety	 455
2-61	 29 CFR § 782.6. Mechanics	 455

2-61:1	 Commentary	 458
2-62	 29 CFR § 782.7. Interstate Commerce Requirements of Exemption	 458
2-63	 29 CFR § 782.8. Special Classes for Carriers	 462
2-64	 29 C.F.R. § 791.2. Joint Employment	 464

2-64:1	 Commentary	 464
2-64:1.1	 Joint Employee Status	 464
2-64:1.2	 Existence of Joint Employer Relationship	 465

2-65	 29 U.S.C.A. § 216(b): Class Certification	 465
2-65:1	 Commentary	 466

2-65:1.1	 Class Certification and the Southern District  
of Texas	 466
2-65:1.1a	 Merit Arguments During  

Conditional Certification	 466
2-65:1.1b	 Interest By Others as Prerequisite  

to Conditional Certification	 467
2-65:1.1c	 Similarly Situated Requirement	 468

2-65:1.2	 Class Certification and Eastern District of  
Texas	 471

2-65:1.3	 Class Certification and Northern District of  
Texas	 473

2-65:1.4	 Class Certification and the Western District	 475
2-65:1.4a	 Tolling for Potential Opt-Ins	 475

Chapter 3	 The Americans With Disabilities Act (ADA)	 481

3-1	 § 1630.1. Purpose, Applicability, and Construction	 481
3-1:1	 Commentary	 489

3-1:1.1	 Does the ADAAA Have Retroactive Application?	 489
3-1:1.2	 What Is the Authority of the EEOC to Define 

“Disability?” 	 489
3-1:1.3	 Case Law Under the More Expansive  

Rehabilitation Act of 1973 (Applying to Federal 
Employees) Is Applicable to the ADAAA	 489

3-1:1.4	 The ADAAA and Preemption/Cleveland Policy 
Management	 492

3-2	 § 1630.2. Definitions	 495
3-2:1	 Comments 	 495

CONTENTS  xxv



3-2:1.1	 Defendants Continue to File Rule 12(b)(6)  
Motions Despite the Expansion of the ADA	 495

3-2:1.2	 Some Temporary Conditions May Qualify for  
Protected Disability Status 	 496

3-2:1.3	 Courts Consider the Duration of an Impairment  
in Determining Actual Disability Status 	 496

3-2:1.4	 Who Can Be Sued?	 499
3-2:1.5	 Who Can Sue?	 503
3-2:1.6	 What Is a Disability?	 506
3-2:1.7	 What Is a Physical or Mental Impairment?	 519
3-2:1.8	 Are Some Impairments Considered Per Se  

Disabilities?	 520
3-2:1.9	 What Is a Major Life Activity?	 520
3-2:1.10	 What Does “Substantial Limitation” Mean?	 521
3-2:1.11	 What Is the Effect of Mitigating Measures on 

Determining if an Employee Is ADA-Protected?	 523
3-2:1.12	 What Must Be Done to Perfect a Claim Under  

the ADAAA?	 525
3-3	 § 1630.3. Exceptions to the Definitions of “Disability” and “Qualified 

Individual With a Disability”	 530
3-3.1	 Commentary	 531

3-3:1.1	 ADA Treatment of “Current” Drug Users  
and the “Safe Harbor”	 531

3-4	 § 1630.4. Discrimination Prohibited	 535
3-4:1	 Commentary	 535

3-4:1.1	 Did the Plaintiff Suffered an Adverse  
Employment Action as a Result of  
Discrimination?	 536

3-5	 § 1630.5. Limiting, Segregating, and Classifying	 538
3-5:1	 Commentary	 538

3-5:1.1	 Employers Can Modify or Change Sick Leave  
Policies Provided They Apply to All Employees 	 539

3-6	 § 1630.6. Contractual or Other Arrangements	 539
3-6:1	 Commentary	 539

3-6:1.1	 Employers Cannot Avoid Liability by Merely  
Relying on Medical Advice	 539

3-7	 § 1630.7. Standards, Criteria, or Methods of Administration	 541
3-7:1	 Commentary	 541

3-8	 § 1630.8. Relationship or Association With an Individual With a  
Disability	 542
3-8:1	 Commentary	 543

3-8:1.1	 Three Theories That Fit Within “Association 
Discrimination”	 543

xxvi  CONTENTS



3-8:1.2	 Legislative History of Who Is Protected	 544
3-8:1.3	 What Constitutes an “Association?”	 545
3-8:1.4	 Termination Resulted From Increased  

Insurance/Health Care Costs 	 546
3-9	 § 1630.9. Not Making Reasonable Accommodation	 549

3-9:1	 Commentary	 549
3-9:1.1	 What Does Reasonable Accommodation  

Require?	 550
3-9:1.2	 What Are the Basics to Know on Reasonable 

Accommodation?	 552
3-9:1.3	 Has the Law Changed on Reasonable  

Accommodation Because of the Amendments? 	 554
3-9:1.4	 What Constitutes a Request for Reasonable 

Accommodation?	 555
3-9:1.5	 Is Either the Employee or the Employer  

Excluded From Engaging in the Interactive  
Process?	 558

3-9:1.6	 What Are the Basic Principles of the Law on  
Reasonable Accommodations?	 560
3-9:1.6a	 Practice Pointer	 563

3-9:1.7	 What Are the Likely Litigation Issues for  
Employers and Employees on the Issue of  
Reasonable Accommodation?	 563

3-9:1.8	 Is Extended Leave a Reasonable  
Accommodation?	 569

3-9:1.9	 If Administrative Prerequisites Are Met, How  
Do Employers Now Defend an ADAAA Claim?	 572

3-9:1.10	 What Type of Criteria Pose the Greatest  
Challenges in Determining Whether to Provide  
a Reasonable Accommodation? 	 580

3-9:1.11	 Who Has Legal Burden Is It to Demonstrate  
That a Reasonable Accommodation Exists?	 581

3-9:1.12	 Where Will a Plaintiff Attack an Employer  
in the Reasonable Accommodation Process?	 581

3-9:1.13	 Must an Employer Provide a Reasonable  
Accommodation Outside the Workplace?	 583

3-9:1.14	 Reasonable Accommodation Request Form	 586
3-10	 § 1630.10. Qualification Standards, Tests, and Other Selection  

Criteria	 587
3-10:1	 Commentary	 587

3-10:1.1	 Qualification Standards, Unless Shown to Be  
Job-Related, Cannot Be Used to Screen Out  
an Individual With a Disability or a Class  
of Individuals With Disabilities	 587

CONTENTS  xxvii



3-11	 § 1630.11. Administration of Tests	 588
3-11:1	 Commentary	 588

3-11:1.1	 Employer Administered Tests Must Measure  
Skills and Not the Impairment	 588

3-12	 § 1630.12. Retaliation and Coercion	 589
3-12:1	 Commentary	 589

3-12:1.1	 Was the Plaintiff Engaged in Protected Activity?	 589
3-12:1.1a	 Jury Demand/Damages	 591
3-12:1.1b	 Third-Party ADA Retaliation Claims  

Have Been Recognized	 591
3-12:1.2	 “But-For” Causation Standard Applies to  

Retaliation Cases	 593
3-12:1.3	 Was There an Adverse Employment Action?	 594

3-13	 § 1630.13. Prohibited Medical Examinations and Inquiries	 594
3-13:1	 Commentary	 594

3-13:1.1	 What Is and Is Not Permissible?	 595
3-14	 § 1630.14. Medical Examinations and Inquiries Specifically  

Permitted	 596
3-14:1	 Commentary	 597

3-14:1.1	 A Medical Exam May Be Required if Job-Related  
and Consistent With Business Necessity	 597

3-14:1.2	 Limitations on the Scope of an Employer’s  
Request for Information	 601

3-15	 § 1630.15. Defenses	 602
3-15:1	 Commentary	 603

3-15:1.1	 An Employee Would Create a “Direct Threat”  
to Workplace Safety	 603
3-15:1.1a	 An Analysis of “Direct Threat”  

Involves Analysis of Several  
Discrete Issues 	 605

3-15:1.2	 Disparate Impact Claims	 608
3-15:1.2a	 Creating an Undue Burden  

for the Employer	 609
3-16	 Damages	 611

3-16:1	 Mental Anguish 	 611
3-16:2	 Front Pay	 612
3-16:3	 Back Pay	 612

Chapter 4 	 Texas Commission on Human Rights	 615

4-1	 § 21.001. Purposes	 615
4-1:1	 Commentary	 615

xxviii  CONTENTS



4-1:1.1	 TCHRA Is to Be Interpreted Consistently  
With Federal Law	 615

4-2	 § 21.0015. Texas Workforce Commission (TWC), Civil Rights  
Division (CRD)	 616
4-2:1	 Commentary 	 616

4-3	 § 21.002. Definitions	 617
4-3:1	 Commentary	 618

4-3:1.1	 Employees and “Aggrieved” Individuals  
May Sue	 618

4-3:1.2	 Immunity to Suit Under the 11th Amendment 	 619
4-3:1.3	 State Instrumentality	 619
4-3:1.4	 TCHRA and Cross-Border Employees 	 620
4-3:1.5	 Independent Contractor and TCHRA 	 620
4-3:1.6	 Independent Contractors Can Morph Into  

Employees 	 621
4-3:1.7	 Employers Covered by TCHRA	 621
4-3:1.8	 Aggregating Employees	 622

4-4	 § 21.0021. Construction of Certain Definitions	 623
4-4:1	 Commentary 	 623

4-4:1.1	 TCHRA and the Definition of a Disability 	 623
4-5	 § 21.003. General Powers and Duties of Commission	 625
4-6	 § 21.0035. Civilian Workforce Composition	 625
4-7	 § 21.004. Criminal Offense of Interference; Penalty	 626

4-7:1	 Commentary	 626
4-7:1.1	 Criminal Sanctions 	 626

4-8	 § 21.005. Construction With Other Laws	 626
4-8:1	 Commentary	 626

4-8:1.1	 “Sanctioned” Discrimination 	 626
4-9	 § 21.006. Conformity With Federal Statutes	 627
4-10	 § 21.007. Privileged Communication; Immunity	 627

4-10:1	 Commentary 	 627
4-11	 § 21.008. Limited Severability	 627
4-12	 § 21.009. Joinder of Commission	 628
4-13	 § 21.010. Employment Discrimination Training for State Employees	 628
4-14	 § 21.051. Discrimination by Employer	 628

4-14:1	 Commentary	 629
4-14:1.1	 Was There a True Adverse Employment Action?	 629
4-14:1.2	 Definition of Adverse Employment Expanded	 630
4-14:1.3	 Discriminatory Comments 	 631
4-14:1.4	 Disparate Treatment	 632
4-14:1.5	 Practice Pointer: Laudatory Comments	 633

CONTENTS  xxix



4-14:1.6	 Deviation From Policy	 634
4-15	 § 21.052. Discrimination by Employment Agency	 634
4-16	 § 21.053. Discrimination by Labor Organization	 634
4-17	 § 21.054. Admission or Participation in Training Program	 635
4-18	 § 21.055. Retaliation	 635

4-18:1	 Commentary	 635
4-18:1.1	 Supreme Court Lowers Threshold for  

Retaliation Action	 635
4-18:1.1a	 Protected Activity	 636

4-18:1.2	 Retaliation for Filing a Claim 	 636
4-18:1.3	 No New Charge Required	 637
4-18:1.4	 New Charge Required	 637
4-18:1.5	 Discipline Prior to Engaging in a Protected  

Activity	 638
4-18:1.6	 Perception Theory 	 640
4-18:1.7	 Employee Is Objectively and Subjectively  

Correct	 640
4-18:1.8	 Practice Pointer	 641

4-19	 § 21.056. Aiding or Abetting Discrimination	 642
4-20	 § 21.057. Interference With Commission	 642
4-21	 § 21.058. Prevention of Compliance	 642
4-22	 § 21.059. Discriminatory Notice or Advertisement	 642
4-23	 § 21.060. Violation of Conciliation Agreement	 643
4-24	 § 21.061. Insufficient Evidence of Unlawful Practice	 643
4-25	 § 21.101. Age Discrimination Limited to Individuals of Certain Age	 643

4-25:1	 Commentary 	 643
4-26	 § 21.102. Bona Fide Employee Benefit Plan; Production  

Measurement System	 643
4-27	 § 21.103. Compulsory Retirement Permitted for Certain Employees	 644
4-28	 § 21.104. Age Requirement for Peace Officers or Fire Fighters	 644
4-29	 § 21.105. Discrimination Based on Disability	 644

4-29:1	 Commentary	 644
4-30	 § 21.106. Sex Discrimination	 645

4-30:1	 Commentary	 645
4-30:1.1	 Straight-Up Discrimination and Hostile  

Environment Claims	 645
4-30:1.2	 “Because of Sex” Does Not Mean Motived  

by Sexual Desire	 645
4-30:1.3	 Sexual Harassment and Gender Harassment 	 646
4-30:1.4	 “Abusive” Standard	 647

xxx  CONTENTS



4-30:1.5	 Same Sex Sexual Harassment	 648
4-30:1.6	 Pregnancy and Breast Feeding	 649

4-31	 § 21.107. Effect on Abortion Benefits	 650
4-32	 § 21.108. Discrimination Based on Religion	 650

4-32:1	 Commentary	 651
4-32:1.1	 What Is “Religion”?	 651
4-32:1.2	 Duty to Accommodate 	 652

4-33	 § 21.109. Employment by Religious Organization	 653
4-33:1	 Commentary	 654

4-34	 § 21.110. Discrimination Based on National Origin	 654
4-34:1	 Commentary	 654

4-34:1.1	 National Origin Includes Origin of an Ancestor	 654
4-34:1.2	 Practice Pointer: Five Factors to Keep in  

Mind Regarding National Origin Claims	 654
4-34:1.2a	 Mistake of National Origin	 654
4-34:1.2b	 Treaties With Foreign Nations	 655
4-34:1.2c	 Choice of Law	 655
4-34:1.2d	 English-Only Rules	 655
4-34:1.2e	 Derogatory Comments	 655

4-35	 § 21.111. Person Employed Out of State	 655
4-35:1	 Commentary	 656

4-35:1.1	 Center-of-Gravity Test	 656
4-36	 § 21.112. Employees at Different Locations	 656
4-37	 § 21.113. Imbalance Plan Not Required	 656

4-37:1	 Commentary	 656
4-37:1.1	 Outreach Programs Cannot Be Quota Programs	 656

4-38	 § 21.114. Plan to End Discriminatory School Practices	 657
4-39	 § 21.115. Business Necessity	 657

4-39:1	 Commentary	 657
4-40	 § 21.116. Reliance on Commission Interpretation or Opinion	 657
4-41	 § 21.117. Employment of Family Member	 657
4-42	 § 21.118. Statewide Hometown Plan	 657
4-43	 § 21.119. Bona Fide Occupational Qualification (BFOQ)	 658

4-43:1	 Commentary	 658
4-43:1.1	 BFOQ Defense	 658
4-43:1.2	 Customer Preference Is Never a BFOQ	 658

4-44	 § 21.120. Use or Possession of Controlled Substance	 658
4-45	 § 21.121. Work Force Diversity Programs	 659
4-46	 § 21.122. Burden of Proof in Disparate Impact Cases	 659

CONTENTS  xxxi



4-46:1	 Commentary 	 659
4-46:1.1	 Employer Bears Burden of Proving Defense	 659

4-47	 § 21.123. Scope of Defense	 660
4-48	 § 21.124. Prohibition Against Discriminatory Use of Test Scores	 660
4-49	 § 21.125. Clarifying Prohibition Against Impermissible  

Consideration of Race, Color, Sex, National Origin, Religion, Age,  
or Disability in Employment Practices	 660
4-49:1	 Commentary	 660

4-49:1.1	 Jury Charges	 660
4-49:1.2	 Motivating Factor and “But-For” Causation  

Standard	 661
4-50	 § 21.126. Coverage of Previously Exempt Employees of the State  

or Political Subdivision of the State	 661
4-51	 § 21.127. Expansion of Rights to Challenge Discriminatory  

Seniority Systems	 661
4-52	 § 21.128. Reasonable Accommodation; Good Faith Effort	 662

4-52:1	 Commentary 	 662
4-52:1.1	 Separate and Discrete Claim for Disability 

Discrimination 	 662
4-52:1.2	 Employee Cannot Insist on a Specific  

Accommodation 	 663
4-53	 § 21.129. Court-Ordered Remedies, Affirmative, Action  

Agreements, and Conciliation Agreements Not Affected	 664
4-54	 § 21.151. Enforcement by Ordinance	 664

4-54:1	 Commentary 	 664
4-54:1.1	 Municipal Ordinances 	 664

4-55	 § 21.152. Creation of Local Commission	 664
4-56	 § 21.153. General Powers and Duties of Local Commission	 665
4-57	 § 21.154. Investigatory and Conciliatory Powers of Local Commission	 665
4-58	 § 21.155. Referral to Local Commission and Action on Complaints	 665
4-59	 § 21.156. Referral by Local Commission to State Commission	 666
4-60	 § 21.201. Filing of Complaint; Form and Content; Service	 666

4-60:1	 Commentary 	 666
4-60:1.1	 Exhausting Administrative Remedies 	 666
4-60:1.2	 Texas Is a Dual-Filing State 	 667
4-60:1.3	 Filing a Charge 	 667

4-61	 § 21.202. Statute of Limitations	 669
4-61:1	 Commentary 	 669

4-61:1.1	 Filing of a Charge of Discrimination Is  
Mandatory and Jurisdictional 	 669

4-61:1.2	 180-Day Filing Period	 670

xxxii  CONTENTS



4-61:1.3	 Two Ways an Employee Can Circumvent an  
Untimely Charge 	 671

4-62	 § 21.203. Alternative Dispute Resolution; Office	 671
4-62:1. Commentary	 672

4-63	 § 21.204. Investigation by Commission	 672
4-64	 § 21.205. Lack of Reasonable Cause; Dismissal of Complaint	 672

4-64:1	 Commentary 	 672
4-65	 § 21.206. Determination of Reasonable Cause; Review by Panel	 673

4-65:1	 Commentary 	 673
4-65:1.1	 Agency Findings Are Admitted on a  

Case-by-Case Basis	 673
4-65:1.2	 Rule 404 Objections 	 673

4-66	 § 21.207. Resolution by Informal Methods	 674
4-67	 § 21.208. Notice of Dismissal or Unresolved Complaint	 674
4-68	 § 21.209. Repealed by Acts 1995, 74th Leg., Ch. 76, § 9.06,  

Eff. Sept. 1, 1995	 674
4-69	 § 21.210. Temporary Injunctive Relief	 674

4-69:1	 Commentary 	 675
4-70	 § 21.211. Election of Remedies	 675

4-70:1	 Commentary 	 675
4-70:1.1	 TCHRA as the Sole Remedy 	 675

4-71	 § 21.251. Civil Action by Commission	 676
4-72	 § 21.252. Notice of Complainant’s Right to File Civil Action	 676

4-72:1	 Commentary 	 676
4-72:1.1	 Right-to-Sue Notice 	 676
4-72:1.2	 Practice Point: Filing Suit and Right-to-Sue  

Notice 	 677
4-73	 § 21.253. Expedited Notice of Complainant’s Right to File Civil  

Action	 677
4-74	 § 21.254. Civil Action by Complainant	 677

4-74:1	 Commentary 	 678
4-74:1.1	 Sixty-Day Limit 	 678
4-74:1.2	 Federal Requirement of Right-to-Sue Notice 	 678

4-75	 § 21.255. Commission’s Intervention in Civil Action by Complainant	 679
4-76	 § 21.256. Statute of Limitations	 679

4-76:1	 Commentary 	 679
4-76:1.1	 Suit Must Commence Within Two Years of  

Filing a Complaint	 679
4-77	 § 21.257. Assignment to Early Hearing	 680
4-78	 § 21.258. Injunction; Equitable Relief	 680

CONTENTS  xxxiii



4-78:1	 Commentary 	 680
4-78:1.1	 Front Pay	 680

4-79	 § 21.2585. Compensatory and Punitive Damages	 681
4-79:1	 Commentary 	 681

4-79:1.1	 Statutory Caps Are an Affirmative Defense 	 681
4-80	 § 21.259. Attorney’s Fees; Costs	 682

4-80:1	 Commentary 	 682
4-80:1.1	 When an Employer Can Recover Attorney’s  

Fees 	 682
4-80:1.2	 When an Employee/Plaintiff Can Recover  

Attorney’s Fees 	 683
4-81	 § 21.260. Relief for Disabled Employee or Applicant	 683
4-82	 § 21.261. Compelled Compliance	 683
4-83	 § 21.262. Trial De Novo	 684
4-84	 § 21.301. Recordkeeping; Reports	 684
4-85	 § 21.302. Records; Training Program	 684
4-86	 § 21.303. Conformity to Federal Law	 684
4-87	 § 21.304. Confidentiality of Records	 684
4-88	 § 21.305. Access to Commission Records	 684
4-89	 § 21.306. Subpoena of Record or Report	 685
4-90	 § 21.401. Definitions	 685
4-91	 § 21.402. Discriminatory Use of Genetic Information Prohibited	 686
4-92	 § 21.403. Confidentiality of Genetic Information	 686
4-93	 § 21.4031. Exceptions to Confidentiality	 686
4-94	 § 21.4032. Authorized Disclosure	 687
4-95	 § 21.404. Disclosure of Test Results to Individual Tested	 687
4-96	 § 21.405. Destruction of Sample Material; Exceptions	 687
4-97	 § 21.452. Development and Implementation of Personnel Policies  

and Procedures	 688
4-98	 § 21.453. Review	 688
4-99	 § 21.454. Compliance Report	 688
4-100	 § 21.455. Reimbursement; Audit	 688
4-101	 § 21.456. Failure to Comply with Subchapter; Administrative Penalty	 689
4-102	 § 21.501. Workforce Analysis	 689
4-103	 § 21.502. Recruitment Plan	 690
4-104	 § 21.503. Effect on Remedies Under Other Laws	 690
4-105	 § 21.504. Annual Report	 690
4-106	 § 21.551. Definition	 690
4-107	 § 21.552. Equal Employment Opportunity Report Required	 690
4-108	 § 21.553. Cooperation With Comptroller and Uniform Statewide  

Accounting System; Report to Legislature	 691

xxxiv  CONTENTS



4-109	 § 21.554. Form	 691
4-110	 § 21.555. Failure to File Required Report; Administrative Penalty	 691
4-111	 § 21.556. Required Compliance Training for State Agencies	 692

Chapter 5 	 Texas Labor Code: Texas Unemployment  
	 Compensation Act	 693

5-1	 § 201.011. General Definitions	 693
5-1:1	 Commentary	 695

5-1:1.1	 There Is No Jury Trial Allowed for Judicial  
Review of TWC Determination 	 695

5-2	 § 201.012. Definition of Misconduct	 695
5-2:1	 Commentary	 695

5-2:1.1	 The Distinction Between Mere Poor  
Performance and Misconduct 	 695

5-2:1.2	 Examples of Misconduct 	 696
5-2:1.3	 Violation of Other Policies Have Been Found  

to Be Misconduct 	 697
5-2:1.4	 Off-Duty Conduct Can Constitute Misconduct 	 697
5-2:1.5	 The Actions of the TWC Are Presumptively  

Valid 	 698
5-2:1.6	 Review of TWC Decisions 	 698

5-3	 § 207.044. Discharge for Misconduct	 699
5-4	 § 207.045. Voluntarily Leaving Work	 699

5-4:1	 Commentary	 700
5-4:1.1	 Can an Employee Resign and Still Receive  

Benefits?	 701
5-5	 § 207.046. Involuntary Separation	 702
5-6	 § 207.047. Failure to Apply For, Accept or Return to Work	 703
5-7	 § 213.007. Collateral Estoppel Doctrine Inapplicable	 703

5-7:1	 Commentary	 703
5-7:1.1	 Findings and Conclusions of the TWC Cannot  

Be Used in Subsequent Lawsuit 	 703
5-7:1.2	 What Is Testified to or Offered in Response  

to a Claim in a TWC Proceeding Can Be  
Admissible 	 704

Chapter 6	 Texas Labor Code: Payment of Wages	 705

6-1	 § 61.001. Definitions	 705
6-2	 § 61.002. Commission Duties 	 705
6-3	 § 61.003. Governmental Entities Excluded 	 706

CONTENTS  xxxv



6-4	 § 61.004. Payment of Certain Fees for Service of Process 	 706
6-5	 § 61.005. Effect of Refusal to Obey Commission Subpoena;  

Criminal Penalty 	 706
6-6	 § 61.006 to § 61.010. [Reserved for Expansion]	 706
6-7	 § 61.011. Paydays 	 707
6-8	 § 61.012. Designation of Paydays; Notice 	 707
6-9	 § 61.013. Payment Other Than on Payday 	 707
6-10	 § 61.014. Payment After Termination of Employment 	 707
6-11	 § 61.015. Payment of Commissions and Bonuses 	 707

6-11:1	 Commentary	 707
6-11:1.1	 Ambiguity to Be Interpreted in Favor of the  

Employee	 708
6-11:1.2	 Conditions Precedent to Receive a Bonus	 708
6-11:1.3	 Zipper Clause 	 708

6-12	 § 61.016. Form of Payment 	 709
6-13	 § 61.017. Delivery of Payment 	 709
6-14	 § 61.018. Deduction from Wages 	 710

6-14:1	 Commentary	 710
6-15	 § 61.019. Failure to Pay Wages; Criminal Penalty 	 711
6-16	 § 61.020. Failure to Pay Wages; Attorney General Action	 711
6-17	 § 61.031. Bond	 711
6-18	 § 61.032. Suit to Enforce Bond Requirement 	 711
6-19	 § 61.033. Failure of Surety Company to Pay Verified Claim for  

Wages; Civil Penalty 	 712
6-20	 § 61.051. Filing Wage Claim 	 712

6-20:1	 Commentary	 712
6-20:1.1	 Employee Compensation and Breach of  

Employment Contract 	 712
6-20:1.2	 Right to Common Law Claim and Claim  

at the TWC?	 713
6-21	 § 61.052. Preliminary Wage Determination Order 	 713
6-22	 § 61.0525. Establishment of Wage Claim Appeal Tribunals 	 714
6-23	 § 61.053. Bad Faith; Administrative Penalty 	 714
6-24	 § 61.054. Request for Hearing on Preliminary Order 	 714
6-25	 § 61.055. Preliminary Order Final if Hearing Not Requested	 715
6-26	 § 61.056. Payment Required if Hearing Not Requested	 715
6-27	 § 61.057. Notice; Time for Hearing 	 715
6-28	 § 61.058. Hearing Procedures 	 715
6-29	 § 61.059. Consideration of Preliminary Wage Determination Order 	 715
6-30	 § 61.060. Order After Hearing 	 715
6-31	 § 61.061. Notice and Finality of Order 	 716

xxxvi  CONTENTS



6-32	 § 61.0611. Removal or Transfer of Claim Pending Before Wage  
Claim Appeal Tribunal 	 716

6-33	 § 61.0612. Commission Review of Wage Claim Appeal Tribunal  
Order 	 716

6-34	 § 61.0613. Notice of Commission Action 	 716
6-35	 § 61.0614. Finality of Commission Order 	 717
6-36	 § 61.062. Judicial Review 	 717

6-36:1	 Commentary	 717
6-36:1.1	 Is Venue Mandatory and Jurisdictional,  

or Can It Be Waived?	 717
6-37	 § 61.063. Payment to Commission; Escrow Pending Review;  

Waiver 	 718
6-37:1	 Commentary	 718

6-38	 § 61.064. Payment to Employee 	 718
6-39	 § 61.065. Deposit of Penalty 	 719
6-40	 § 61.066. Commission Action; Enforcement of Order 	 719
6-41	 § 61.067. Reciprocal Collection Arrangements 	 719
6-42	 § 61.081. Creation and Attachment of Lien 	 719
6-43	 § 61.082. Enforcement of Lien 	 720
6-44	 § 61.0825. Priority of Lien 	 720
6-45	 § 61.083. Filing; Fee 	 720
6-46	 § 61.084. Release of Lien 	 720
6-47	 § 61.085. Assignment of Lien 	 720
6-48	 § 451.001. Discrimination Against Employees Prohibited	 720

6-48:1	 Commentary	 721
6-48:1.1	 Who Is Protected and Who Is Not 	 721
6-48:1.2	 Section 510 Claim 	 721
6-48:1.3	 Working for a Subscriber and a Non-Subscriber 	 722
6-48:1.4	 Section 451 Claim 	 722
6-48:1.5	 What Constitutes Protected Activity 	 723
6-48:1.6	 Neutral Absence Control Policy	 724
6-48:1.7	 Practice Pointer: Section 451 	 726
6-48:1.8	 Four Technical Issues	 727

6-49	 § 451.002. Remedies; Burden of Proof	 728
6-49:1	 Commentary 	 728

6-49:1.1	 Section 451 Claims and Punitive Damages 	 728

Chapter 7 	 Texas Government Code	 731

7-1	 § 554.001. Definitions	 731
7-1:1	 Commentary	 731

CONTENTS  xxxvii



7-1:1.1	 Employers	 731
7-1:1.2	 Employees	 732

7-2	 § 554.002. Retaliation Prohibited for Reporting Violation of Law	 732
7-2:1	 Commentary	 732

7-2:1.1	 What Constitutes Protected Activity	 733
7-2:1.2	 Plaintiff’s Level of Sophistication	 734
7-2:1.3	 Appropriate Law Enforcement Authority	 734

7-3	 § 554.003. Relief Available to Public Employee	 737
7-4	 § 554.0035. Waiver of Immunity	 738
7-5	 § 554.004. Burden of Proof; Assumption; Affirmative Defense	 738

7-5:1	 Commentary	 738
7-5:1.1	 Decision Maker Knew of the Protected Activity	 739

7-6	 § 554.005. Limitation Period	 740
7-7	 § 554.006. Use of Grievance or Appeals Procedure	 740
7-8	 § 554.007. Where Suit Brought	 741
7-9	 § 554.008. Civil Penalty	 741
7-10	 § 554.009. Notice to Employees	 741
7-11	 § 554.010. Audit of State Governmental Entity After Suit	 741

Chapter 8	 Texas Administrative Code	 743

8-1	 § 819.1. Purpose	 743
8-2	 § 819.2. Definitions	 743
8-3	 § 819.3. Roles and Responsibilities of Commission on Human  

Rights, CRD, and CRD Director	 744
8-4	 § 819.10. Purpose	 744
8-5	 § 819.11. Definitions	 745
8-6	 § 819.12. Unlawful Employment Practices	 746
8-7	 § 819.21. Civilian Workforce Composition Report	 747
8-8	 § 819.22. Review of Firefighter Tests	 747
8-9	 § 819.23. Review of State Agency Policies and Procedures	 748
8-10	 § 819.24. Standard Employment Discrimination Training	 748
8-11	 § 819.25. Compliance Employment Discrimination Training	 749
8-12	 § 819.26. Standard and Compliance Employment Discrimination  

Training Delivery	 749
8-13	 § 819.41. Filing a Complaint	 750
8-14	 § 819.42. Legal Representation	 751
8-15	 § 819.43. Investigation of a Perfected Complaint	 751
8-16	 § 819.44. Mediation	 751
8-17	 § 819.45. Subpoena	 752

xxxviii  CONTENTS



8-18	 § 819.46. Dismissal of Complaint	 752
8-19	 § 819.47. Cause Determination	 753
8-20	 § 819.48. Conciliation	 753
8-21	 § 819.49. No Cause Determination	 753
8-22	 § 819.50. Right to File a Civil Action	 753
8-23	 § 819.51. Failure to Issue Notice of Right to File a Civil Action	 754
8-24	 § 819.52. Judicial Enforcement	 754
8-25	 § 819.71. Equal Employment Opportunity Deferrals Among  

Federal, State, and Local Agencies	 754
8-26	 § 821.1. Title and Purpose	 754
8-27	 § 821.2. Definitions	 755
8-28	 § 821.3. Jurisdiction	 755
8-29	 § 821.4. Political Subdivision	 755
8-30	 § 821.5. Employment Status: Employee or Independent Contractor	 756
8-31	 § 821.6. Wage Claims Involving Minimum Wage or Overtime	 756
8-32	 § 821.7. Notice of Payday	 756
8-33	 § 821.21. Complete and Unconditional Payment of Wages	 757
8-34	 § 821.22. Payment Other Than on Payday	 757
8-35	 § 821.25. Fringe Benefits	 757
8-36	 § 821.26. Commissions or Bonuses	 758
8-37	 § 821.27. Loans	 758
8-38	 § 821.28. Deductions	 758
8-39	 § 821.29. Wage Advances	 759
8-40	 § 821.41. Validity of Claim/Filing and Investigative Procedures	 759
8-41	 § 821.42. Timeliness	 760
8-42	 § 821.43. Wage Claim Withdrawal	 760
8-43	 § 821.44. Bad Faith	 760
8-44	 § 821.45. Appeals	 760
8-45	 § 821.46. Void Determination Orders and Decisions	 761
8-46	 § 821.47. Amendment of Wage Claims	 761
8-47	 § 821.61. Proof of Payment	 761
8-48	 § 821.62. Collection Pending Judicial Review	 761
8-49	 § 821.63. Assignment of Lien to Claimant	 761
8-50	 § 821.81. Bonding	 761
8-51	 § 823.1. Short Title and Purpose	 762
8-52	 § 823.2. Definitions	 762
8-53	 § 823.3. Agency and Board Timeliness	 763
8-54	 § 823.4. Representation	 764
8-55	 § 823.10. Board-Level Complaints	 765

CONTENTS  xxxix



8-56	 § 823.11. Determinations	 765
8-57	 § 823.12. Board Informal Resolution Procedure	 766
8-58	 § 823.13. Board Hearings	 766
8-59	 § 823.14. Board Policies for Resolving Complaints and Appeals of 

Determinations	 766
8-60	 § 823.20. State-Level Complaints	 767
8-61	 § 823.21. Setting a Hearing	 768
8-62	 § 823.22. Postponement and Continuance	 768
8-63	 § 823.23. Evidence	 769
8-64	 § 823.24. Hearing Procedures	 769
8-65	 § 823.25. Withdrawal of Complaint or Appeal	 770
8-66	 § 823.26. Hearing Officer Independence and Impartiality	 770
8-67	 § 823.27. Ex Parte Communications	 771
8-68	 § 823.30. Hearing Decision	 771
8-69	 § 823.31. Motion for Reopening	 771
8-70	 § 823.32. Motion for Rehearing	 771
8-71	 § 823.33. Finality of Decision	 772

Chapter 9	 Texas Noncompetes: Drafting Considerations	 773

9-1	 Thirty-Thousand-Foot Perspective	 773
9-1:1	 Commentary 	 773

9-2	 The Twelve Elements in Drafting a Noncompete	 775
9-2:1	 Mutual Understanding—Sample Language	 775

9-2:1.1	 Commentary 	 775
9-2:2	 My Duties	 776

9-2:2.1	 Commentary 	 776
9-2:3	 Employment Terms	 777
9-2:4	 Confidential and/or Trade Secret Information	 777

9-2:4.1	 Commentary	 777
9-2:4.1a	 Alternative Language:  

Confidentiality and Non‑Disclosure 
Agreement	 778

9-2:4.2	 Commentary 	 779
9-2:5	 Continued Receipt	 779

9-2:5.1	 Commentary 	 779
9-2:6	 Nondisclosure	 781
9-2:7	 Goodwill	 781

9-2:7.1	 Commentary	 782

xl  CONTENTS



9-2:8	 Covenant Not to Compete: The Understanding	 782
9-2:8.1	 Commentary	 783

9-2:8.1a	 Alternative Language: Noncompete 
Agreement	 785

9-2:9	 Nonsolicit/Nonhire	 785
9-2:9.1	 Commentary 	 785

9-2:9.1a	 Alternative Language: Nonsolicitation 
Agreement	 785

9-2:10	 Enforcement	 786
9-2:10.1	 Commentary	 786
9-2:10.1a	 Alternate Language: Injunctive Relief	 787

9-2:11	 Governing Law	 787
9-2:11.1	 Commentary	 787

9-2:12	 Forum Selection/Choice of Law	 788
9-2:12.1	 Commentary	 788

9-3	 Checklist	 789

Chapter 10	 Texas Noncompetes: Litigation Considerations	 791

10-1	 Initial Considerations	 791
10-1:1	 Commentary 	 791

10-2	 Obtaining a Temporary Restraining Order and Injunctive Relief	 792
10-2:1	 A Cause of Action Against the Defendant	 793
10-2:2	 Probable Right to Relief/Likelihood of Success on the  

Merits	 793
10-2:3	 Imminent Harm and Irreparable Injury	 793

10-3	 Texas Citizens’ Participation ACT (TCPA) 	 795
10-4	 Most Common Mistakes	 797

Table of Cases	 835

CONTENTS  xli



For over two decades, Maslanka’s Field Guide to Texas Employment Law: 
FMLA, FLSA, ADA, Texas Labor Code has been the exhaustive and trusted 
source for lawyers and human resources professionals. It is the only reference 
guide that has extensive case annotations and commentary on the knotty 
employment law issues practitioners face daily. In the Field Guide, Maslanka 
brings to bear his expertise and experience to help you provide actionable, 
timely, and practical counsel.

Michael P. Maslanka has actively practiced employment law in Texas since 
1981 and is an Assistant Professor of Law at UNT Dallas. In addition to the 
Field Guide, Maslanka has co-authored and contributed to multiple books 
and news products related to employment law and litigation, in particular 
depositions. He has instructed at the National Institute for Trial Advocacy 
(NITA) since 2010, speaks across the state of Texas at Continuing Legal 
Education programs, and is frequently quoted and interviewed by the 
media on current employment law topics.

9 781949 884494

59500>
ISBN 978-1-949884-49-4

$95.00


	maslanka front cover
	maslanka text
	00 maslanka
	01 maslanka
	02 maslanka
	03 maslanka
	04 maslanka
	05 maslanka
	06 maslanka
	07 maslanka
	08 maslanka
	09 maslanka
	10 maslanka
	11 maslanka table of cases
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page

	maslanka back cover



